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a Utah corporat ion, et a ] ,,,

Case No. 2 053 2

CROSSROADS PLAZA A S S 0 C I A T E S /
a Utah joint venture; THE
EQUITABLE LIFE ASSURANCE SOCIETY
OF THE UNITED STATES, a New York
corporation, and OKLAND-FOULGER
COMPANY, a general partnership,
De f endants-Appe11ants.
ANSWER QF DEFENDANT.AppELLANT

OKLAND FOULGER COMPANY
TO PETITION FOR REHEARING OF CROSS-APPELLANT ALLEN STEEL
Appea] from, the Third .Judicial District Court in and for
Salt Lake County, State of Utah
The Honorable Scott Daniels, District Court Judge, Presidi ng
Bruce A. Maak, : • ill: 2\ : m inse]
Clark Waddoups
LARSEN, KIMBALL, PARR & CROCKETT
185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Attorneys for Appellants Equitable
and Crossroads Plaza Associates

Joseph 3 Palmer, Esq
H. Dennis Piercey E s |
MOYLE & DRAPER
600 Deseret Plaza Bldg.
No, 15 East First South
Salt Lake City, Utah 84]11
Attorneys for CrossAppellant Allen Steel

Wi ] ford A, Beesley
Stanford P. Fitts
BEESLEY & FAIRCLOUGH
3 00 Deseret Book Building
40 East South Temple Street
Salt Lake City, Utah 84111
Attorneys for Appellant
Okland-Foulger Company

r-

" "^
,. ^ ,: 4 J

"NOV^O^")
""

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

""' • ..-

.,«MI^&

LIST OF PARTIES
Plaintiff-Respondent:

Allen Steel Company

Defendants and Appellants:

Crossroads
Plaza
Associates, a Utah joint
venture; The Equitable
Life Assurance Society of
the United States, a New
York corporation; and
Okland-Foulger Company, a
Maryland
general
partnership.

Other Defendants who are
partners or affiliates of
Okland-Foulger Company:

Foulger Properties, Ltd.,
a Maryland limited of
partnership; Okland
Properties, Ltd., a Utah
limited partnership; Sid
Foulger,
Inc.,
a
corporation; Jack Okland,
a Utah corporation, Mary
Flint Foulger, James L.
Davis, Ann F. Davis

Other Defendants claiming
an interest in the Crossroads
Plaza Property and joined as
parties by the plaintiff
pursuant to plaintiff's lien
foreclosure claim:

Deseret Title Holding Corporation, Salt Lake City
Corporation, Deseret
Federal Savings & Loan
Association, Original Utah
Woolen Mills, Christiansen
Enterprises,

Timmerman, Stepan Associates
Kerbs Construction Corporation,
Valley Gypsum, Inc.
Mark Refrigeration, Inc.
Flint-Bateman Construction, Inc.,
Won Door Corporation,
Max Liedke,
Soule Steel Company,
Ceco Corporation,
Claren D. Bailey,
Jerald M. Taylor
Dahn Brothers, Inc.
Universal Acoustics Company
Monroe

Reva L. Christiansen
Darlene C. Jackson
Royal L. Tribe
Richard A. Isaacson
Julia M. Smoot
Jack L. Mecham
Thelma L. Hintze
Verner H. Zinik, an
individual and as trustee
Donna R. Zinik, Commercial
Tower Associates,
Utah Drywall Equipment and
Supply, Inc.
Mervin Young
Howard Nelson
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IN THE SUPREME COURT OF THE STATE OF UTAH
ALLEN STEEL COMPANY, a Utah
Corporation,
Plaintiff, Respondent,
and Cross-Appellant
vs.
DESERET TITLE HOLDING CORPORATION,
a Utah corporation, et al,

Case No. 20532

and
CROSSROADS PLAZA ASSOCIATES,
a Utah joint venture; THE
EQUITABLE LIFE ASSURANCE SOCIETY
OF THE UNITED STATES, a New York
corporation, and OKLAND-FOULGER
COMPANY, a general partnership,
Defendants-Appellants.
ANSWER OF DEFENDANT-APPELLANT OKLAND FOULGER COMPANY
TO PETITION FOR REHEARING OF CROSS-APPELLANT ALLEN STEEL
Pursuant to Rule 35 of the Rules of the Utah Supreme Court,
Defendant-Appellant Okland-Foulger Company responds to the Petition
for Rehearing of Cross-Appellant Allen Steel.
ARGUMENT
ALLEN STEEL'S ARGUMENTS IN SUPPORT OF ITS PETITION FOR
REHEARING ARE CONTRARY TO ESTABLISHED PRINCIPLES OF LAW
AND THE FACTS OF THE CASE AND THE PETITION SHOULD BE
DENIED.
Allen Steel petitions the Court to rehear the ruling by the
Court that the landowners' freehold cannot be charged with the lien
for the lessee's improvements. Allen Steel argues that whether the
lien

can

be

charged

to

the

landowners'

interest
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should

be

determined by supposed benefits to the landowners during the lease
term rather than at the end of the lease.
The Petition of Allen Steel for Rehearing should be denied
based upon three grounds.

First, Allen Steel's argument on this

point is directly contrary to established principles of law and the
prior decisions of this Court.

Second, assuming, arguendo, that

Allen Steel's argument regarding benefits to landowners during the
lease is correct, there is no evidence of any such benefits or that
any supposed benefits during the lease enhance the landowners'
interest.

Third, the Petition does not satisfy the requirements

of Rule 35 of the Rules of the Utah Supreme Court for rehearing.
A.

The Court's Ruling that the Landowners' Interests are Not
Subject to Allen Steel's Lien is Correct under the Legal
Precedents of this Court.
The contention now presented by Allen Steel relative to

charging the landowners' interest with a lien for a lessee's
improvements is contrary to prior pronouncements of this Court.
It is well settled that a lessee is an "owner" under the mechanics
lien statute, Buehner Block v. Glezos, 6 Utah 2d 226, 310 P.2d 517
(1957), and the existence of a lessor-lessee relationship, without
more, does not justify charging the lessor's interest with a lien
for improvements made by a lessee, Zions First National Bank v.
Carlson, 23 Utah 2d 395, 464 P.2d 387 (1970).

In order to depart

from this rule and charge the landowners' interest with the lien,
the lienor must show "that the improvement is really for the
benefit of the lessor, and that he is having the work done through
his lessee".

Id. at 400.
2
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In Interiors Contracting. Inc. v. Navalco, 648 P.2d 1382 (Utah
1982),

this

improvements

Court
to

be

held

that,

made,

even

the

where

lienor

must

a

lease
show

requires

that

such

improvements "clearly", "actually", and "substantially enhance" the
landowner's freehold in order to charge the landowner's interest.
This Court has clearly stated that the substantial enhancement of
the freehold required to charge a lessor's interest with a lien,
is determined relative to the value of improvements at the end of
the lease as opposed to during the term of the lease.

Interiors

Contracting, supra at 1388; Zions First National Bank v. Carlson,
23 Utah 2d 395, 464 P.2d 387 (1970)
Accordingly, this Court, in Interiors Contracting, supra,
considered a similar case in terms of whether the improvements
"clearly and actually conferred a value on [the lessor] when
rlessee] terminated its tenancy".

Id. at 1388 (Emphasis added).

Similarly, in Zions First National Bank, supra, this Court analyzed
the issue in terms of whether there was a substantial benefit to
"to the lessor's reversionary interest".
added).

Id. at 399 (Emphasis

Ordinary common sense dictates this approach since it is

only at the end of the lease term that the lessor takes possession
of any improvements by the lessee, regardless of whether the lease
required such improvements.
The required enhancement in value must be to the landowners'
"freehold". The landowners' freehold is his title to the property.
It is an estate of uncertain or indeterminable duration, the utmost
duration of which cannot determined.

Black's Law Dictionary 588

3
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

(Fifth Edition 1979).

The supposed benefits which Allen Steel

contends enhance the freehold only relate to certain contractual
rights under the lease agreements which are of specific and
determinable

duration,

i.e.

not

more

than

92

years.

Any

contractual benefits under the lease agreements, therefore, are not
part of the freehold.
Whatever the contractual benefits of the leases may be, they
do not enhance the value of the freehold itself.

In fact, the

landowners1 title and ownership are encumbered by the leases and
improvements because the landowners have had to give up their
rights of immediate possession.

The landowners will not have

possession of their land or any improvements made by the lessee for
up to 92 years.

As mentioned herein and elsewhere, there is no

evidence of the value of such improvements 92 years from now when
the landowners regain possession of the property.

The contractual

benefits of the leases are merely consideration for giving up the
landowners1 rights to possession, and are not enhancements to the
underlying freehold.
B.

There is No Evidence, and None was Offered by Allen Steel, to
Support the Legal Arguments Asserted in Allen Steel's
Petition.
Allen Steel's contention regarding consideration of benefits

during the lease, even if correct, has no impact on this case
because

there

is no

factual

evidence to

support

this legal

position. No evidence was offered by Allen Steel, and none exists,
of

any

benefit

to

the

landowners

enhancement of the freehold value.

which

would

indicate

any

The trial court specifically
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Allen Steel's burden of showing a clear, actual, and substantial
enhancement of the freehold value.
C.

The Petition of Allen Steel Should be Denied as Failing to
Satisfy the Reguirements for Rehearing.
The Petition of Allen Steel should be denied as failing to

satisfy the requirements for rehearing.

Rule 35 of the Rules of

the Utah Supreme Court provides for rehearing only in limited
circumstances

where

the

Supreme

Court

misapprehended" points of law or fact.

has

"overlooked

or

This Court, however, did

not "overlook or misapprehend" facts or law applicable to the lien
against the Landowners, but rather applied established principals
of law to the existing facts.
Allen Steel suggests that this Court missed the point of Allen
Steel's appeal and that Allen Steel's primary point was that the
validity of the lien should be determined by the benefit to the
Landowners from the lessee's improvements during the term of the
lease rather than at the end of the lease. Allen Steel's emphasis
in its Brief, however, was not to consider benefits during the
lease term, but rather that any benefit to the landowners from the
lessor's improvements is irrelevant and should not be considered
at all.

Allen Steel states in its brief that "...there is no

reason to inquire whether there was a benefit to the landowners".
(Brief of Respondent/Cross-Appellant Allen Steel Company, pp. 3233) .
Allen

Steel's

contention,

however,

ignores

the

clear

pronouncement of this Court in Interiors Contracting, supra, and
again reaffirmed by the below quoted language of this Court, that
6
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the lienor must show that the improvements "clearly", "actually",
and "substantially enhance" the landowner's freehold in order to
charge the landowner's interest.

That this has been the position

taken by Allen Steel is apparent from the total absence of, and
Allen Steel's failure to offer, any evidence of a substantial
benefit

to the

landowners which

is requisite

to the lien's

validity.
The Court squarely addresses, in part VII of the Opinion all
of the issues emphasized in Allen Steel's Brief and also those
asserted in the Petition:
Even though the landowner's leases with Crossroads may
have required the Crossroads project to be constructed,
that is not necessarily determinative of whether the
landowners' interests are subject to the lien.
See
Gorman v. Birrell, 41 Utah 274, 125 P. 685 (1912) ; Morrow
v. Merritt. 16 Utah 412, 52 P. 667 (1898). The law is
that "a lessor is subject to a lien for improvements by
a tenant if the lease 'requires or obligates the tenant
to construct improvements which substantially enhance the
value of the freehold....'" Interiors Contracting, 648
P.2d at 1387 (Citing Utlev v. Wear, 333 S.W.2d 787
(Mo.Ct.App. 1960)(Emphasis in original).
.

.

.

Ordinarily, improvements will enhance the value of an
interest in land only if the value of the improvements
extend beyond the life of the lease.
Opinion at p. 22. This Court properly concluded, that where there
is no evidence of the value of the improvements at the end of the
lease, there is no basis for validating the lien.
CONCLUSION
This Court correctly applied established legal principles that
a landowner's interest is not charged with a lien for lessee
improvements unless such improvements are required by the lease and
clearly, actually, and substantially enhance the value of the
7
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freehold. The precedents of this Court, and common sense, dictate
that the determination of enhancement to the freehold be determined
in connection with the end of the lease term when the landowner
first obtains possession of the improvements.

Furthermore, there

is no evidence, and none was offered, of substantial enhancement
to the

freehold value, whether through the

future value of

improvements, current benefits under the leases, or otherwise.
Finally, the Court did not overlook or misapprehend any applicable
fact or law and, therefore, rehearing is no warranted under Rule
35.
In view of the foregoing, Defendant-Appellant Okland Foulger
respectfully requests that Allen Steel's Petition for Rehearing be
denied.
Dated this ^ f c ^ d a y of November, 1989.
BEESLEY & FAIRCLOUGH

M l - ftsr-iln
Wilford A. Beesley
Stanford P. Fitts
Attorneys for DefendantAppellant Okland-Foulger Co.
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CERTIFICATE OF SERVICE
I certify that on the J2£zrk a Y

of

November, 1989, four copies

of the foregoing Answer to Petition for Rehearing of CrossAppellant were hand-delivered to:
Bruce A. Maak, of Counsel
Clark Waddoups, Esq.
LARSEN, KIMBALL, PARR & CROCKETT
185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Joseph J, Palmer, Esq.
H. Dennis Piercey, Esq.
MOYLE & DRAPER, P.C.
600 Deseret Plaza
No. 15 East First South
Salt Lake City, Utah 84111
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